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Overview

Many times I find that after chatting with someone who is new to the concept of Transgender or Gender Variance, they often say: “You know I am transgender in a way”.  And of course this is not very surprising.  No matter what label, if any, you may assign yourself: Straight, Lesbian, Gay, Intersex, Bisexual, Transgender, Cross-dresser, Queer, GenderQueer; there is one thing we all have in common -- Gender and it's implicit and explicit expression thereof.  Yet given this commonality, we find that society, including some Lesbians and Gays, either do not understand the naturalness of Gender Variance or fear it will jeopardize their standing and advances in society.  
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This may be harsh, though given the extreme dilemma a Trans-identified person has existing in today’s society, it is important to put our views and notions under a microscope for examination.  This article will consider the various social, legal and medical aspects impacting the Transgender Community.  Though some of the issues discussed below pertain to the Transsexual, discrimination based upon Gender Identity/Expression, as you will see, can occur to any person who does not subscribe to the binary model of female/male.

Social

Last September the Washington DC based Human Rights Campaign commissioned what is probably the first major national survey of public attitudes toward transgender people. The survey found a majority support for the rights of transgender people to attend school and hold most jobs, but not jobs as elementary school teachers or day-care workers. Roughly only one-third of the respondents said being transgender was morally wrong.  Some may consider this to be encouraging news, however, as with any survey or poll we must be cautious in drawing conclusions.  Facts are: 

· The Winn-Dixie grocery chain dismissed Peter Oiler, after telling a supervisor he occasionally went out in public [not work related] dressed in wig, makeup and women's clothes.  Additionally, a US District Court judge's ruling, in September 2002, reaffirmed that the federal law against sex discrimination [Title VII] did not protect Peter Oiler, a transgender person and so sided with Winn-Dixie in upholding the dismissal.  

· The transgender community continually experiences over one national death a month [2.7 internationally] due to anti-transgender hate, violence and prejudice.  One of the most recent was Gwen Araujo, a 17-year-old California transwoman and student.  It is also well known that these statistics are well understated, both nationally and internationally.  

· Numerous anti-transgender hate crimes occur daily without any reporting.  You may ask, why don’t they report them?  And I say to you read about Tyra Hunter who died in Washington DC as a result of EMT medical neglect, simply because she was a pre-operative transwoman.  From a personal perspective, a prior partner and I were severely beaten in Miami.  When I was directly asked: “Do I want Medical treatment or to file a complaint”, I said No!  Images of Tyra Hunter or the police officers who have snickered at my being a transwoman passed through my mind.  Also I thought: would two transwomen be believed over two middle class white men from Ohio?  I was safer going back home to heal rather than trust a society or a medical/legal system that marginalizes the trans-identified person.  I will always regret not reporting this crime, though I will always remember my fear that still exists today!

· A 2001 survey of 904 LGBT high school students conducted by the Gay, Lesbian and Straight Education Network (GLSEN) showed that 68.8% of LGB students and a whopping, 89.5% of transgender students feel unsafe in school.

Many day-to-day activities that a person takes for granted, can be a tumultuous event for some Transgender people.  Just consider these daily events while putting yourself in the shoes of a trans person:  Going on a job interview, using a public restroom, having to be admitted to an emergency room, being detained by a police officer, walking through a mall, having to decide on being admitted to a nursing home, finding a new Doctor, dealing with the Selective Service, getting married, airport screening, and this list goes on and on!  If you don’t believe the trauma that can result, then I challenge you to live as a Transsexual or Trans-identified person for several weeks!

One may note that [limited] rights [Drivers License, Birth Certificate changes, passports, etc] are afforded some Transgender people.  However, most of these only apply if you are a Post-operative transsexual and/or live in selected states within the US.  There are many transgender persons that cannot afford surgery, do not desire surgery for whatever reason, or may just be starting transitioning.  Many of these individuals live in social, medical and legal limbo every single day of their life.  With this in mind, any of the above can be emotionally and legally traumatizing.   To help clarify what has been stated above, let us consider the legal and medical rights afforded the Trans-identified person.

Legal

Transgender-rights advocates won an unprecedented series of political victories in 2002. The governing councils of 14 cities and counties - including Baltimore, Boston, Chicago, Dallas, New York and Philadelphia - voted to include transgender people among the groups protected by local nondiscrimination laws.  In no previous year had more than six jurisdictions taken such action. Seven counties, 44 cities and two states - Minnesota and Rhode Island - now have explicit civil-rights protections for transgender people in housing, employment and other areas.  Five states and the District of Columbia have explicit transgender coverage in their hate crime statutes.  However, much work still lies ahead for us to secure rights at the state and federal level; and this will only be achieved through significant education and activism.  If you do not believe this, read how so many times “Gender Identity and Expression” has been excluded or dropped from consideration in State or Federal Legislation.  Two prominent cases are the very recent passage of the Sexual Orientation Non Discrimination Act [SONDA] in New York State and the ongoing battle for the Federal Employment Non Discrimination Act [ENDA].  

The following are select key legal issues currently facing the trans-identified community

· Explicit State and Federal Legislation regarding “Gender Identity and Expression” in Non Discrimination and Hate Crime legislation.   Without explicit legislation covering “gender identity and expression” the trans-identified person is marginalized by the legal system.  Reliance cannot solely be made upon court-interpreted rulings regarding gender identity coverage via Title VII or simply stating it is a sexual orientation issue.   The bottom line is that transgender equality will only be achieved through transgender specific laws and there are very few jurisdictions that explicitly prohibit discrimination against transgender Americans!  Opponents to transgender equality prefer using what they erroneously believe to be existing laws to protect transgender people. 

· Marriages involving transsexuals.  Both the Texas and the Kansas Supreme Courts ruled that the marriages of two male-to-female transsexuals to their husbands was invalid, even though the wife had changed gender many years before the marriage. Such rulings go to the core of legal acceptance of ones inherent sex as opposed to that assigned at birth.  Though same gender civil marriages on the surface make this a non-issue, such legislation does not address the legal recognition of a Transsexual’s inherent sex, an issue at the core of the Transgender movement.

· Parental rights. Some courts have terminated the parental rights of transgender people, denied them visitation rights following a divorce, or adoption rights. Though transgender people are not explicitly prohibited from visitation, custody, or adopting, they many times find their gender identity/expression is viewed negatively by family services or adoption agencies. 

· Risk of violence against transgender convicts who are placed in prisons according to their sex at birth, rather than their inherent sex. In August, a Canadian filed an $18 million lawsuit against U.S. and Montana officials for abuse allegedly suffered when sent to Montana's prison for men while in the process of transforming into a woman.   The Sacramento Bee [12/25/2002] recently reported that two transsexuals are alleging they were raped as inmates at the Sacramento County main jail by other inmates as confirmed by Sheriff's Department officials.
· Employment!  Currently only fourteen Fortune 500 companies have specific inclusion of "gender identity/expression" in their corporate non-discrimination policies.  Far too often, the trans-identified person is fired, harassed, forced to resign, demoted or at best minimally tolerated due to workplace intolerance.

· Legal Documentation in the trans-identified persons inherent sex, whether pre, post or non-operative: Birth Certificates, Drivers Licenses, Passports, Social Security Administration paperwork, etc.  And of course this brings us to our next item of consideration – the medical communities diagnosis and recommended “treatment” for, what they term, Gender Identity Disorder [GID].

Medical 

Interestingly, this is probably the most mature area of transgenderism, yet the area where the trans-identified person is most vulnerable.  Consider the basic fact that an organization entitled the Harry Benjamin International Gender Dysphoria Association [HBIGDA] has been overseeing the medical implications and treatment of Transgenderism since 1977.  Additionally, the American Psychiatric Association [APA] has classified Transgenderism as a "mental illness" since 1980, and therefore control and dictate the medical treatment of the trans-identified person.  Both organizations will proudly state how they exist to improve both the medical and transitional aspects of the trans-identified individual and community.  HBIGDA and the APA encourage us to undertake various aspects of what they term triadic therapy: Real Life Experience, Hormone Replacement Therapy and Genital Reassignment Surgery.  Essentially they “medically approve” us to socially adopt our inherent gender, take hormones and potentially undergo major surgery - yet provide not one iota of legal or medical protection or coverage.  So on one hand they exist to assure we have adequate medical advice, guidelines and approvals to be transgender.  Yet on the other hand, where are they and their organizations when we are denied hormones, denied medical coverage for surgery, denied medical treatment of existing conditions because we are trans, denied adequate EMT or Emergency Room treatment due to our gender expression, explicitly excluded from Medicare, Medicaid, the American Disability Act [ADA], most medical policies, exclusion from nursing homes, and on and on and on?

Just think about the irony of this.  First I need to convince a psychiatrist that I suffer from GID.  Once they are convinced, an endocrinologist is now authorized to prescribe hormones to me.  But if I try to claim this on my medical insurance high probability is that it will be declined.  So I pay for it out of pocket or purchase it overseas.  Of course I next tell my employer that I am transgender and am now living in my inherent sex.  What do they do, high probability, fire me or make my life miserable till I quit.  And of course, I can go to the DMV and get my driver’s license in my inherent sex because the medical community says it’s OK.  However, where is the legal protection when I am challenged in the restroom, arrested and placed in a cell not of my inherent sex but instead my birth sex.  Ooops, I get sick and need to go to the Emergency room. I want to get married, even though the APA and HBIGDA say I am medically a woman the judge proclaims no you are really a man.  Through all of this where is a position paper, a statement, a policy from the medical community that will guide the legal and judicial systems?  The Trans community has drafted such documents for the APA or HBIGDA though they have never accepted them.

Do I sound sarcastic - as an old Utah professor would always say: You Bet!  Why?  I will answer with an analogy:  Does the government or the medical community have a right to dictate to any person, what they can and cannot do with their body? NO!  And neither does HBIGDA or the APA.  But if you insist upon medically dictating my life, then you are morally obligated to be there when the medical and legal system questions our validity, our right to existence and most importantly the right to equal and fair medical and legal treatment!
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