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Responsible Representation Of Y our First Transgendered Client
By Phyllis Randolph Frye and Katrina C. Rose

If atransgendered person has not entered your law office seeking representation, in all
likelihood one will soon(1) or, perhaps, one already has and you’ ve simply not been
aware because the person was closeted(2) and the case didn’t appear to directly deal with
transgender law.

Many practitioners eventually will face this question: To fairly and ethically represent
transgendered clients, what special knowledge is needed? The answer is both simple and
complex. One needs the ability to dispense with personal assumptions about
transgendered people(3) and professional assumptions about transgender law.

Transgender 101

Transgendered people are aware that, historically, mass media has generated innumerable
negative images(4) of them, as well as representations of transgender law(5) and science
which, even when well-intended, are often inaccurate — and misinformation is as much
of adanger as bigotry. Consequently, any article on transgender law must necessarily
include some very basic terms which practitioners will encounter when working with
transgender legal issues.

Transgender: Although once used to describe a person who lives as a member of the sex
opposite of that designated at birth but without undergoing genital surgery,(6) the term
has become an umbrella term encompassing all forms of being at odds with “traditional”
concepts of gender.(7)

Transsexual: A person who desires to change bodily sex characteristics, irrespective of
whether the person has undergone, or intends to undergo, corrective genital
reconstruction surgery (CGRS), also referred to as sex reassignment surgery (SRS).(8)

I nter sex: Persons who were born with mutated, incomplete, or dual genitals; with
chromosomal patterns other than XX or XY'; or whose gender identity development was
affected in some manner by pre-natal hormonal imbalances.(9) The term
“hermaphrodite,” though still in use, is now disfavored.

Crossdresser/Transvestite: Although some assert that there are differences between the
two, these terms both refer to persons whose gender variance is expressed on a part-time
basis,(10) though “transvestite” is now the less favored term.

MTF/FTM: Indicates the type of gender transition or variance at issue, either male-to-
femae or female-to-male.

Initial Client Interview And Representation in Court

Ethically, you must consider the most basic of issues: how to address a transgendered



client with dignity from the moment the client first enters your office. The client’s
pronoun of preference will depend primarily upon whether the person is full-time, in
transition, or part-time.(11) Eventualy, you will have to consider how to talk about the
client(12) over the phone (to opposing counsel, to the court, and possibly to the press)
and how to carry yourself while in court among your peers and before a judge or
jury.(13) Though many transgendered people are unable to find any representation at all
because of some of the same prejudicia societal forces that likely caused them to seek
counsdl in the first place,(14) ethics, as well as plain good manners, should lead those
who will not adequately prepare and work through these issues to decline to accept
transgendered clients.

Employment Law |ssues(15)

Though the number of jurisdictions with anti-discrimination protections is growing,(16)
most employers(17) and jurisdictions do not yet afford such protection, often putting
practitioners in the position of telling victims of anti-transgender employment
discrimination something they do not want to hear: they have no legal recourse against
the discrimination.

Texas anti-discrimination law(18) likely would not be interpreted favorably and federal
law, though increasingly favorable, is still quite muddy. Most transgendered people were
specifically excluded from the Americans With Disabilities Act.(19) While Title VII does
prohibit discrimination because of sex,(20) attempts during the 1970s and 1980s to have
federal courts interpret “ because of sex” to encompass “because of change of sex” (21)
failed, leaving extremely negative precedent in their wake.(22) However, more-recent
“gender stereotyping” litigation derived from Price Waterhouse v. Hopkins(23) appears
promising, actually resulting in an Ohio transsexual Title VII plaintiff surviving a
summary judgment defense motion.(24) How the Fifth Circuit will deal with this— what
one commentator has called “Hopkins in Drag” (25) — is unclear; the case of a man fired
for cross-dressing away from work was not appealed following a questionably-reasoned
adverse summary judgment.(26)

Firing or refusing to hire otherwise-qualified transgendered people can be based on
simple prejudice(27) but is usually couched in terms of dress codes(28) and/or restroom
issues.(29) Regarding the latter, ssimply working with an apprehensive employer to find
some accommodation should not be overlooked as a solution.(30) The vast majority of
transgendered people who do transition are willing to go to great lengths to accommodate
employers concerns about both the timing of the transition at work and which restroom
they should use after transition.(31) However, in situations that grow adversarial, be
aware that OSHA Regulations mandating that restroom facilities “shall be provided” for
al employees, though not a full solution to the restroom issue for a transgendered
employee, could be used to negotiate a solution more palatable than termination.(32)

I nsurance | ssues

Most insurance carriers exclude medical coverage for anything related to transgender



health issues.(33, A mgor difficulty occurs when carriers with transgender-exclusion
clauses go to great lengths to construe virtually anything regarding a transgendered
person’s health as being sufficiently linked to the gender transition so as to fall within the
exclusion.(34)

Companies likely could obtain transgender-inclusive coverage at a cost far more
reasonable than might be expected.(35) Beyond this, if objections are raised claiming that
transgender medical procedures are still “experimenta” in nature, point out that even
early anti-transgender decisions, by their very existence, prove that such procedures are
not new.(36) To combat an assertion that such procedures are merely “cosmetic,” point
out that recent research(37) clearly demonstrates that such medical procedures are not
“cosmetic” because transsexualism is an inherent function of the brain.(38)

I dentity Documentation And Family Law | ssues

Although the number of distinct problems that can arise for a transgendered person in this
area of the law are amost limitless (not to mention how they can, in turn, affect other
issues(39), the basic matters that a transgendered person, most likely a transsexual, is apt
to seek counsel regarding are change of name and correction of gender status — and the
legal effect of the latter.

A change of name in Texas is relatively easy compared to some other states, though a
verified petition and an appearance in court before a judge is required.(40) Judicial
discretion applies,(41) and, though no Texas statute or decision(42) forbids granting a
change from a name commonly associated with one gender to a name commonly
associated with another gender for a pre-surgical transsexual, some judges will refuse to
do so until after proof of having undergone surgery.(43) Asfor a“change” of gender
designation, it is essential to argue that for a transgendered person, a change of name
without a correction of the gender designation on state-issued identification (M to F or F
to M) acts as an incompl ete change of name.

Presenting to the court the full picture of both the science and the law — and how
transsexua s fit into it — is crucial. Notably, Littleton v. Prange' stake on Texas' birth
certificate amendment procedures applicability was based on atrial court decision from
Ohio and an appellate level decision from Oregon interpreting a statute vastly different
from that of Texas.(44) More importantly, no Texas statute specifically forbids issuance
of an order recognizing the gender transition of transsexuals.(45) Given this, it iswell
within the bounds of ethics to draw the court’s attention to law from other states to argue
that Littleton misapplied Texas law and that non-transsexual-specific birth certificate
statutes, such as Texas', can be utilized by transsexuals.(46)

Also be aware that atranssexual’ s passport can be amended to reflect post-CGRS
reality.(47) Beyond this, bear in mind that plenty of transsexual Texas residents were
born elsewhere and for these persons the difficulty in securing a new or amended birth
certificate will depend on the state or nation in which the person was born.(48)



Of course, even after securing a change of name and order conforming the person’s
gender marker to post-transition reality, at some point the issue of the legal effect of the
post-transition gender designation will arise. Not surprisingly, it is most likely to arisein
marriage,(49) asit did in Littleton v. Prange. In ajurisdiction where the law purports to
ban legal recognition of any union deemed to be between members of the same sex,(50)
the legal gender status of a person has ramifications which potentially can preempt al
other substantive and procedural issues. Nevertheless, not al transgender-related
marriage concerns directly involve legal gender status.(51)

I ssues Not Specifically Related to Gender Status

Even disputes which involve something as far removed from gender status as one spouse
discovering that the other spouse crossdresses can become incredibly bitter. Such a
newly-discovered transgender aspect of your client may well be the reason for the
divorce. If so, your client will be very frightened of being further outed at work or to
relatives and the other spouse could be threatening such exposure unless your client gives
what is tantamount to an unconditional surrender. Given that whether the spouse follows
through on such athreat will be outside of your client’s control, a preemptive strike, by
which your client comes out first, should at |east be considered.

Much of the above also applies to transsexuals in the early stages of the transition
process. Irrespective of whether your client desires to eventually transition, in any family
law matter opposing counsel may well try to use outmoded medical and psychological
protocols to gain leverage in preliminary hearings, especially regarding issues of custody
and visitation.(52) Draw the court’s attention to the most recent medical and legal

devel opments and search for the best medical experts early on in the process. The
importance of properly educating a court that is determining child custody cannot be
overstated.(53) The stakes, of course, are high. Not only have transgendered people lost
custody of their children because of various aspects of gender variance,(54) but
transsexuals actually have had their parental rights terminated solely for
transitioning.(55)

Gender Status|ssues

Legidation introduced to limit the adoption rights of homosexuals could cause some of
the above custody matters to become transsexual- inclusive despite not, at least currently,
specifically targeting transsexuals.(56) As was recently illustrated in Florida s Kantaras
v. Kantaras, married heterosexual couples consisting of a post-transition transsexual and
anonttranssexual can adopt children, but only if viewed as alegally opposite sex couple
if the state also has a ban on adoption by homosexuals, as Florida does have(57) and as
Texas has considered fairly recently.(58) This issue goes beyond marriage or relationship
validity to the status of the individual because an unmarried homosexual or transsexual
easily could be the preferred adoptive choice by a deceased relative or friend with
surviving children.

Neither adoption nor child custody was at issue in Littleton v. Prange, however, but the



validity of the marriage between Christie Lee and Jonathan Littleton was the threshold
issue in the tort action over Mr. Littleton’s death. In 1999 the San Antonio Court of
Appedls, with no factual record regarding whether post-surgical transsexual Christie
Lee's chromosomes are XX, XY, or some other pattern,(59) held that the couple’s
marriage was same-sex and, therefore, invalid, depriving Christie Lee of suing as
Jonathan’s surviving spouse. In any litigation in which you find yourself arguing against
Littleton, one must be able to forcefully argue against not only the application of Texas
anti-same-sex marriage statute(60) but also the decision upon which Littleton was
primarily based: Corbett v. Corbett,(61) a 1970 British tria court decision in which the
“chromosomes = sex” standard was created. In addition to pointing out that Corbett is not
universally adhered to,(62) the current British government has indicated that it plansto
overturn Corbett legidatively.(63) And, athough the case which recently reached
England’ s highest court did not yield a ruling that Corbett was wrongly decided in 1970,
the Law Lords did hold that Corbett-based English matrimonial law now violates
transsexuals human rights.(64)

Criminal and Prison Law | ssues

One of many issues not addressed in Littleton was the position in which that court’s
ruling would place heterosexual Texas couples with atranssexual spouse with respect to
the Homosexual Corduct Statute.(65) Even if the U.S. Supreme Court’ s ultimate decision
in Lawrence v. Texas(66) renders any such concerns moot, other transgender-specific
criminal law issues exist. Most anti-crossdressing laws have been either repealed or
invalidated,(67) though some still exist. Anti-mask laws, though susceptible to
constitutional challenge,(68) also still exist(69) — and some, at least in the past, have
been used against transgendered people.(70)

Whether merely arrested on a minor charge or indicted and convicted for a mgor felony,
the very real potential for abuse by guards or other prisoners makes transgendered people
terrified of being behind bars,(71) irrespective of how they find themselves in that
Situation.

Transgendered people often are classified and kept in the homosexua areas of the inmate
populations, either male or female. This is inappropriate as there is as much danger of
assault and rape from homosexual inmates as there is from heterosexua inmates. They
should be kept in administrative separation, not isolation,(72) for their own safety. Again,
to be punished for committing a crime is one thing,(73) but to be doubly punished(74) by
being subjected to dangerous conditions is another.

Many transgendered people in the criminal justice system will be first offenders and
eligible for abond, but because of being teased, harassed, misclassified, and even
sexually assaulted while within the system,(75) they are usually is such a state of fear or
distress that they cannot make arational decisionabout a plea bargain, even one for a
minimum fine or a short sentence. Even if the initial plea offer is for time served, fight
for abond. Why saddle someone who is not guilty with a conviction just to get them get
out of jail”(76) If the case goesto trid, voir dire the panel on the issue of your client



being transgendered and how that would affect their ability to weigh the evidence without
bias, as potentia jurors have openly admitted to anti- transgender prejudice.(77)

Ensure that if employment is a condition of probation, the court acknowledges on the
record and to the court liaison that failure to become employed as aresult of anti-
transgender discrimination does not constitute failure to meet that condition. Ensure that,
if your client is placed in a halfway house or homeless shelter, the court acknowledges on
the record and to the court liaison that the residence be instructed that this person is
transgendered and should not be required to transition back to the prior gender.(78)
Ensure that, if substance abuse counseling is a condition of probation, the court
acknowledges on the record and to the court liaison that the program be instructed to
address the transgender guilt issue as related to dependency and that the transgendered
probationer is to be treated with dignity in the new gender presentation. If none of thisis
addressed, then your client is being set up to fall.

You may find yoursalf representing a transgendered person who is already incarcerated
or who, even with the best possible plea bargain, may still be facing time behind bars. For
every lock-up in which your client is placed, give legal notice and file it with the court as
to each jailing official in charge that your client is to be treated humanely, suggesting
Kosilek v. Maloney,(79) a federal district court opinion from Massachusetts, as guidance.

Although most precedent regarding the rights of incarcerated transgendered personsis
depressingly negative, significant positive precedent exists that could be beneficial in
certain narrow privacy rights issues — specifically, the right not to have certain medical
information, including one’s status as a post-operative transsexual, disclosed by prison
medical personnel.(80) Other leading transgender prison rights cases are Farmer v.
Brennan,(81) Schwenk v. Hartford,(82) and the recent Kosilek v. Maloney.(83)

Authors Note:

The authors understand that prior to accepting, or even being faced with the decision of
whether to accept, a transgendered client, many practitioners may have preconceived
notions of the transgendered, either fromreligion, popular culture or, perhaps, even an
encounter with a transgendered person who may have, for lack of a better phrase, let
down the side.

For those who, even if able to understand how to effectuate a gender transition in legal
terms, simply can’t fathom what goes on from the transgender ed person’ s per spective,
the authors suggest analyzing Andrew Martin, Robin Williams' character in Bicentennial
Man.(84) Why are humanity and self-determination not bestowed upon transgendered
people? Irrespective of the specific legal issue which may be involved in your
representation of a transgendered client, at some point you will be faced with the latter
question, either internally or from the court.

Or both.

The authors sincerely hope that the insights, knowledge, and nuances provided herein



will aid you to become an effective, ethical legal counsel for your next (or first)
transgendered client.
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intervention analogy to marriage proscriptions of the past, see Berrigan, supra
note 64 at 113-15.

Houston lawyer Phyllis Randolph Frye received a B.S. and M.S. from Texas A&M
University and an MBA and J.D. from the University of Houston. Sheis licensed to
practice law and engineering in Texas and was co-counsdl in In re Hellie, 816 A.2d 68
(Md. 2003). For more information on Frye, visit http:// transgenderlegal.com.

Katrina Rose is licensed to practice law in Texas and Minnesota. She received a B.E.D.
from Texas A&M University and J.D. from South Texas College of Law.



